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POST-HEARINGMEMORANDUM OF NOVEON. INC.

Noveon,Inc., f/k/aTheBFGoodrichCompany(“Noveon”), throughits undersigned

attorneys,respectfullysubmitsthisPost-HearingMemorandumin supportof its appealof

NPDESPermitNo. IL0001392.

I. IssuesOn Appeal and ReliefRequested

TheNPDESPermitsubjectto this appealwasissuedon December28, 1990. Noveon

timely appealedfourconditionsof thepermit. Thefirst conditionconcernsaneffluent limit for

ammoniaplacedin thepermitby Illinois EPA basedon Section304.122(b)oftheBoard’srules,

whichwaspromulgatedby theBoardin 1972butneverpreviouslyappliedby theIllinois EPAin

anyofNoveon’spriorNPDES permits. Noveonrequeststhat theBoardremandthepermit to

rescindtheeffluent limit for ammonia,which is not requiredunderSection304.122. A plain

readingofthis regulationsupportsNoveon’sposition,notthepositionofIllinois EPA, andthe

ammonialimit mustberescindedbecauseit hasno legitimatebasis. Thesecondconditionon

appealconcernstheIllinois EPA’sdesignationof two outfalls in thepermit forpurposesof

monitoringandcompliance:Outfall 001 and Outfall OOlA. Noveon’sdischargeis physically

oneoutfall, andNoveonrequeststhat theBoardreverseandremandtheseparationofthis outfall.

Thethird conditionon appealis thetoxicitytestingandbiomonitoringrequirements.Illinois

EPA hasconcededthat if theammonialimit is rescindedorreliefis grantedin thepending



adjustedstandardproceeding(AS 02-5),thisconditionis notnecessary.Finally, Noveonhas

appealedthemannerin which Illinois EPAinterpretedandappliedthefederalregulations

governingdischargesfrom OrganicChemicals,Plastics,andSyntheticFiber (OCPSF)facilities.

Basedon areviewof additionalfederalguidanceissuedaftertheinitial hearingsin this appeal,

Noveonis withdrawingthisportionoftheappeal.

II. StatementofFacts and Procedural History

A. The Noveonand PolyOne Manufacturing Facilities

TheNoveonHenryPlantis locatedon theWestBranchoftheIllinois Riverin Marshall

County,to thenorthoftheCity ofHenry. 1991 Tr. 26.1 WhentheNPDESPermitwasissued,

theHenryPlantwasownedby BFGoodrich. It hadtwo manufacturingunits: aspecialty

chemicalsmanufacturingunit, whichstartedoperationsin 1958producingrubberchemicals,and

aPVC resinsunit thatbeganoperatingin 1965. In theperiodprior to issuanceof the1990

NPDESPermit, two majorexpansionstookplace: thestart-upoftheRecirculatingFluid Bed

CoalFiredBoiler andaRubberAcceleratorexpansion(theCure-Rite18 process). 1991 Tr. 26-

28andPet.Ex.1.

TheHenryPlanthashadaverypositiveeconomicimpacton theCity ofHenryandthe

StateofIllinois throughtaxesandemployment. This economicimpactis demonstratedin aFact

SheetconcerningtheformerBFGoodrichattachedatPetitionersEx. 1.2 This exhibitalsoshows

theHenryPlant’spaymentofwagesandbenefitsto all employeesfor the two manufacturing

units,which in 1991 exceeded$17 million for thecombinedBFGoodrichoperations.Finally,

Noveonwill referto thetranscriptofhearingsthatoccurredin 1991 as“1991 Tr. “andthetranscript

ofthe hearingfrom 2004as“2004Tr. .“

2 Thisfinancial informationdoesnot includeNoveon’sfinancialexpendituresfor workersalariesor
environmentalcompliancesubsequentto issuanceofthe 1990NPDESPermit,althoughthe figures
providedarecomparableandcertainfinancial informationis includedin thetestimonyin thepending
adjustedstandardproceeding.
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thisexhibit demonstratesthefinancialcommitmentBFGoodrichmadeto theenvironment,

spending$14million from 1972to 1982on environmentalcontrolsandan additional$6.9

million in 1987 to upgradethewastewatertreatmentarea. Pet.Ex. 1. Both manufacturingunits

ofBFGoodrichweresubsequentlysoldto independententitiesbut still operateat Henry. The

resinsunit is now knownasPolyOneCorporation,andthe specialtychemicalsunit became

Noveon,Inc. Noveon’swastewatertreatmentfacility continuesto servebothNoveonand

PolyOne. Pet.Ex. 16 at 5, 6.

ThecurrentNoveonHenryPlantis achemicalmanufacturingfacility. Noveon

manufacturestwo generalgroupsofproducts.Thefirst generalgroupofproductsis therubber

acceleratorsthatareusedin thevulcanizingprocessofthetire-curingprocessfor thetire

industry. Theacceleratorsdecreasethecuringtimeofrubberproducts(e.g.,tires)andare

essentialfor manufacturingandoperationor productssuchastires. Theotherproductline

consistsofplasticandrubberanti-oxidants. This manufacturingprocessproducesadditivesthat

areusedin plasticsandrubbersto preventthedegradationofthematerialfrom light andheatin

products,includingsuchproductsasrubberbabybottlenipples. 1991 Tr. 30-32.

B. TheWastewaterTreatmentFacility

A visualdepictionofthewastewatersourceandtreatmentfacility is availablein a

flowchart atPet.Ex. 1 8.~All wastewaterfrom theNoveonfacility’s manufacturingareasare

dischargedfor equalizationto thePolymerChemical(PC)Tank,with wastewaterfrom Noveon’s

Cure-Rite18 manufacturingareaalsoreceivingpretreatmentprior to dischargeto a separate

~A moreextensivenarrativedescriptionofthewastewatertreatmentprocessis alsoavailableat Pet.Ex..
16 and 2004 Tr. 35-47
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equalizationtank. Following equalization,thewastewaterreceivesadditionalprimarytreatment

consistingofpH adjustment,additionof coagulantandpolymerto assistin removingsolids,and

primaryclarification; secondarytreatmentconsistingofaerationandsecondaryclarification

with returnedsludgeto maintainan appropriatepopulationofbacteria; andtertiarytreatment

consistingof filtering wastewaterprior to discharge.Pet.Ex. 16 at5, 6. ThePolyOnefacility’s

wastewateris dischargedfor equalizationto thePolyvinylChloride(PVC) Tank,with the

exceptionofcertainmanufacturingwastewaterwhich receivespretreatmentunrelatedto

ammoniaprior to dischargeto thePVCTank. ThePVC Tankalsoreceivesreturnstreamssuch

asbackwashwaterfrom thesandfilter, filtrate from sludgedewatering,and,potentially,primary

sludgefrom theprimaryclarifier. 2004Tr. 36, 37. Thiswastewateris thenpumpedwith the

Noveonwastewatersfor primary,secondaryandtertiary treatment.Pet.Ex. 16, 7.

TheNoveonandPolyOnefacilities alsodischargewastewaterto a StormflJtilityPond,

whichconsistsofstormwaterrunoffanddischargesfrom coolingtowers,boilersandwell water

treatment.A portionofthepondwaterdischargesto thePVCTankin orderto providetheBOD

removalrequiredto maintainaminimumoperatinglevel in thePVCTankor is divertedto the

PVC Tankwhenthefilter usedto treattheremainingpondwaterreachescapacity. Pet.Ex. 16 at

7; 2004Tr. 41-42. A portionofthePVC Tankdischargeis in turn combinedwith thePCTank

dischargeto ensurethePCTankdischargeis limited to 23 percentofcombinedinfluent flow to

aerationbasinsin orderto maintaincompliancewith effluent BiologicalOxygenDemand(BOD)

concentrations.Pet.Ex. 16 at. 7; 2004Tr. 42. Thewastewateris thendischargedto theIllinois

RiverthroughOutfall001. Theremainingpondwatergoesthroughafilter fortreatmentto

removeTotal SuspendedSolids(TSS),andthencombineswith theothertreatedwastestreams

prior to dischargethroughapipeto theIllinois River. Theoutfall is apipethattravels
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approximately1,000yardsdownstreambeforeturningandgoing into theIllinois River. 1991

Tr. 87-88.

Nitrification is theconventionaltreatmentfor ammonia.Noveon’swastewatertreatment

facility is constructedsimilarlyto municipalwastewatertreatmentplantsto nitrify ammonia,and

in factthedesignandoperationofNoveon’splantmeettheconditionsdefinedin 35 Ii. Adm.

Code370.920,35 Il. Adm. Code370.1210,andTenStateStandardsto growammonia-degrading

bacteriain orderto nitrify ammonia.Pet.Ex. 16, at 9; 2004Tr. 48. Thesestandardsareusedby

regulatorsto critiquewastewatertreatmentfacility designsto ensuretheyprovideadequate

facilities to supportcompletenitrification.

Theammoniain theHenryPlantwastewaterdoesnotnitrify, however,becauseofthe

inhibiting effect of certaincompounds(principallythebuildingblockofacceleratorproduction,

mercaptobenzothiazole(MBT)). Thelackofnitrification is notdueto a lackofequipmentor

inadequatedesign,butdueto thefact that thebacterianecessaryfor nitrificationwill not grow

becausetheyareinhibitedby theorganicnitrogencompounds.Pet.Ex. 16, at 9; 2004Tr. 48,

49. Importantly,Noveondoesnotuseanysignificantamountsofammoniain its processes.

PolyOneusesaminimal amountofammoniain its productionareas.Thepredominanceofall

ammoniain theeffluent is aresultofthewastewatertreatment.Noveon’s influentcontainsthe

organicamines,morpholineandMBT. Theseorganiccompoundshavetwo effects: first they

degradeto form ammonianitrogenduringthewastewatertreatmentprocess;second,MBT

inhibits nitrificationsothat ammonianitrogenis notreducedduringwastewatertreatment.Pet.

Ex. 16 at 8, 9; 2004Tr. 44-45. It is for thesereasonsthattheuniquewastewaterflow atthe

HenryPlantposessignificanttechnicalchallengesto treatammonia.
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C. Evaluation ofAlternatives to Treat Ammonia

Whenthedraftpermitwasissuedin 1990with proposedammonialimits, not only did

Noveonundertakeits ownreviewofliteratureandits processesto determinewhetherit could

meetthepermitcondition,but it alsoengagedEckenfelder,Inc., apremierewastewatertreatment

consultingfirm, to providewastewatertreatmentconsultingservicesconcerningammonia.4Pet.

Ex. 16; 2004Tr. 31. Noveonlookedatthesourceofammonia,whichwasdeterminedto bethe

degradationoforganicnitrogencompounds.Noveonthenreviewedvariousoptionsto eliminate

ammoniafrom thewastewater.Theseoptionsincludedreusingtheorganicnitrogencompound

morpholine,which is usedto produceacceleratorsthat aidin thevulcanizingprocessfor tires,by

strippingandsegregatingit. 1991 Tr. 78. But this optionpresenteda serioussafetyconcernto

plantworkers,becausetheintermediatestepofcapturingthemorpholinewaspotentially

explosive. Theprocessalsoraisedotherenvironmentalconcernsdueto thegenerationof

hazardouswasteandqualitycontrolissuesassociatedwith recyclingmorpholine. 1991 Tr. 78-

79. Noveonalsoreviewedthepossibilityofrecyclingmorpholinefrom theCure-Rite18

acceleratorprocess.This alternativepresentedthesamesafetyandotherenvironmentalconcerns

notedabove. 1991 Tr. 80.

Noveonthenevaluatedpretreatmentoftheorganicnitrogencompounds.Theonly

technologiesthat wereidentifiedfor pretreatmentwereunproven; two werealsonot actuallyin

use,andathirdwasapatentedproprietarytechnologyin usein-only onelocationin Europe.

Further,evenwith thesetechnologies,theammoniawould still nothavemetthe ammonialimits

~Thecurriculumvitae ofHoustonFlippin, Noveon’sexpertwitnessatEckenfelder,a/k/aBrownand
Caldwell, maybe foundatPet.Ex. 17.
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imposedby thedraftpermit. Thesepretreatmentalternativesweredeterminedto be impractical.

1991 Tr. 82-83.

Finally, Noveonextensivelyreviewedposttreatmenttechnologies,5includingozonation

andevaporation,breakpoint chlorination,ion exchange,single-stagenitrification, air stripping,

anda separate-stage biological system. Noneofthesetreatmentprocesseswouldhaveallowed

Noveonto consistentlymeettheNPDESPermitammonialimitations,andmanyofthem

presentedothersafetyandenvironmentalconcernsordifficulties ofamagnitudethatwould

makethemimpractical. 1991 Tr. 83-87. Noveon’s conclusionfrom its reviewofpre-treatment

andpost-treatmentalternativeswasthatit couldnot treat,removeorpre-treattheorganic

compoundsin asafeandeffectivemanner,andtherewasno proventechnologyavailablethat

would allow Noveonto meettheammonialimits in theNPDESPermit.

D. Courseof ProceedingsBetweenIssuanceofDraft NPDES Permit and
Current Continuation of Permit Appealwith Adjusted Standard Petition

Noveonappealedthefourpermit conditionson January24, 1991. Theinitial public

hearingtookplaceon November19, 1991 andDecember16, 1991,atwhichNoveonpresenteda

substantialpartof its case-in-chief.Thehearingwascontinuedat thattimebecauseof the

unexpectedillnessofNoveon’sexpertwitnessatthetime, Dr. Patterson,who wasafflictedwith

an eyeillnessthatpreventedhis participation.

Subsequentto the1991 hearings,Eckenfelder,n/k/aBrown & Caldwell,continuedto

assistNoveonin conductingstudiesandpilot teststo assessmethodsoftreatingammoniaat

Noveon’sexpertwitness,HoustonFlippin, wasto testify in moredetail aboutNoveon’scontinued
reviewofpost-treatmentalternatives,butbecausemuchof his work occurredafterIllinois EPAissuedthe
permit, Illinois EPAobjectedto its inclusion in therecordandconsiderationby theBoard in this
proceeding.SeediscussionofIllinois EPA’s objectionat SectionIII. Nevertheless,Mr. Flippin’s
testimony is available as Hearing Officer Exhibit I and it was also entered in its entirety in the pending
adjustedstandardproceeding,AS 02-5.
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Noveon.During thetime betweenthe1991 hearingsandthehearingsin February2004,

settlementtalksbetweenNoveonandIllinois EPA alsoproceeded,andNoveonandIllinois EPA

regularlymetto conferon Noveon’sprogressandto allow Illinois EPAto haveinput into the

work thatwasproceeding.Noveonandits consultantsperformednumerousstudiesandtestsin

an attemptto resolvetheissueson appeal. Pet.Ex. 16 at 4, 5. While no settlementwasreached

betweentheIllinois EPA andNoveon,neitherwasanynewpermitissued,andthestatusquowas

maintainedbetweenNoveonandIllinois EPA. Duringthis time, Noveonalsofiled aPetitionfor

Variance. SeeBFGoodrichv. illinois EnvironmentalProtectionAgency,PCB92-167. Noveon

subsequentlyconcludedfrom its assessmentoftreatmenttechnologiesthatno technologywas

botheconomicallyreasonableandtechnicallyfeasible. As aresult,Noveonwithdrewthe

Petitionfor Variancebecause,shouldSection304.122bedeterminedto requireapplicationof an

ammonialimitation, theappropriatemechanismfor reliefis an adjustedstandard,notavariance.

SeeMotion ofNoveon,Inc. to WithdrawVariancePetition,PCB92-167(June17, 2002),and

OrderoftheBoard,PCB92-167(June26, 2002).

ARGUMENT

III. Noveon’sAppeal Should Be Subjectto De Novo Review

Noveonproceededatthetime of its permitcommentsin 1990andon appealunderthe

assumptionthatthe legal andfactualissueson appealwouldbeheardby theBoardunderade

novo standardof review,andtherewasno limitation to therecorddevelopedbeforeIllinois EPA

during thepermitproceedings.This standardofreviewgovernedthehearingsthattookplacein

1991. At thecontinuationofthehearingsthis year,however,Illinois EPAtook thepositionthat

thehearingwaslimited to materialin existenceat thetime ofthepermitproceedings,andthe

HearingOfficer agreedwith this approach.TheresultwasthatthetestimonyofHouston
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Flippin,Noveon’sexpertonthe samemattersasDr. Patterson,wasenteredin aform redactedby

Illinois EPA asPet.Ex. 16. See2004Tr. 16-20. A substantialamountof information

unquestionablyrelevantto the applicabilityof35 Il. Adm. Code304.122andon treatment

alternativesfor ammoniawasconsequentlyremovedfrom Mr. Flippin’s testimony. The

unredactedtestimonywasenteredonly asanoffer ofproofasHearingOfficer Exhibit 1.

At thetimeofthepermitproceedingsandtheinitial roundofhearingsin thiscase,there

wasno questionbut thattheBoard’sreviewof anIllinois EPA decisionon an appealof apermit

wasde novo. SeeIBP, Inc. v. Illinois Pollution ControlBoard,204 Ill. App. 3d 797, 563 N.E.2d

72 (3dDist. 1990); DeanFoodsCo. v. Illinois Pollution ControlBoard, 143 Ill. App. 3d 322,

492 N.E.2d1344(2dDist. 1986). Forpermit appealsby an applicant,not athird party,this

standardof reviewfor factualdeterminationsis still consistentwith thestatute. Nothingin the

statutehaschangedthatwouldwarrantrevisingthestandardofreviewto limit the information

theBoardmayconsiderto therecordbeforetheIllinois EPA.

Permitappealsby theapplicant,notathird party, aregovernedby Section40(a)(1)of the

Illinois EnvironmentalProtectionAct, 415 ILCS 5/40(a)(1). Section40(a)(1) oftheAct

providesthat therulesprescribedfor Boardhearingsin Section32 andsubsection(a) of Section

33 oftheAct applyto permit appeals.It alsoprovidesthat theburdenofproofis on the

petitioner,exceptwith respectto limits in NPDESpermitswhich“are basedupona criterion,”in

whichcase“theAgencyshallhavetheburdenofgoing forwardwith thebasisfor thederivation

ofthoselimits or criterionwhichwerederivedundertheBoard’srules.” 415 ILCS 5/40(a)(l).

Section32 oftheAct requireshearingsbeforeaqualifiedhearingofficer andallows the

applicantto submitoral orwrittenargumentandtestimonyandcross-examinewitnesses.

Section3 3(a)oftheAct requirestheBoardto issueawrittenopinionwith thefactsandreasons
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for its decision.415 ILCS 5/32 and33(a). Unlike otherprovisionsof theAct restrictingthe

Board’sconsiderationto information“exclusivelyon therecordcompiledin theAgency

proceedings,”see,e.g,415ILCS 40(b),(c), (d) and(e) (applicableto third-partyNPDESpermit

appeals),thereis no suchlimitation in thestatutoryprovisionsapplicableto thishearingwhere

the applicantis appealingtheNPDBSPermit.

At thetime ofthe initial hearings,theBoard’srulesreadasfollows:

ThehearingsbeforetheBoardshall extendto all questionsoflaw andfactpresentedby
theentirerecord. TheAgency’sfindings andconclusionson questionsof lawandfact
shall beprimafacietrueandcorrect. If theAgency’sconclusionsoffactaredisputedby
thepartyorif issuesoffactareraisedin thereviewproceedings,theBoardmaymakeits
owndeterminationoffactbasedon therecord. If anypartydesiresto introduceevidence
beforetheBoardwith respectto any disputedissueoffact, theBoardshall conductade
novohearingandreceiveevidencewith respectto suchissueoffact.

35 Il. Adm. Codel05.102(b)(8). Subsequently,effectiveJanuary1, 2001,newproceduralrules

by theBoardbecameeffectivefor appealsoffinal decisionsof stateagencies. Thesenew

proceduralrulesdo not recognizethedifferencesin thestatutegoverningtheBoard’sreview

dependinguponwhetherthepartyappealingapermit is theapplicantorathird party. See415

ILCS 5/40. Instead,theBoard’srules establishoneblanketprocedurethat“[tjhe hearingwill be

basedexclusivelyon therecordbeforetheAgencyatthetimethepermitordecisionwasissued.”

To the extenttheBoard’srulesdiffer from thestatute,theycannotapplyto this proceeding.

Thehearingofficer’s rulingwith respectto Mr. Flippin’s testimonyshouldbe overturned,

andMr. Flippin’s testimonyshouldbe enteredandconsideredin its entirety. By established

caselaw,thestandardofreviewtheBoardshouldapplyto Illinois EPAdecisionsappealedby an

applicantis still denovo. TheBoard’srulescannotoverturnthestatuteor its interpretationby

caselaw. ThecaseshavefoundthatreviewunderSection40(a)ofthestatuteis de novo. See

IBP, Inc., 204 Ill. App. 3d 797; DeanFoods Co., 143 Ill. App. 3d 322. This rulemustcontinue
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to be applied. All ofthe issuesaddressedin Mr. Flippin’s unredactedtestimonyarecentralto

thiscase,andthoseareasthat wereredactedunquestionablyrelateto areasthatwereraisedin the

permitproceedingsbeforetheIllinois EPA.

Evenif theBoardconsidersthestandardof reviewto havechanged,however,

fundamentalfairnessrequiresthat therulesin existencewhentheNPDESPermitwasissuedand

appealedshouldcontinueto be applied. It would beprejudicialto Noveonif therulesapplicable

to itsproceedingwerealteredduring theproceeding.On theotherhand,in light ofthefactthat

theprior ruleswereproperlypromulgatedby theBoardandupheldby thecourtsand governed

this caseduring theprior proceedings,thereis no cognizableprejudiceto Illinois EPA should

thoserulescontinueto be appliedin this case.In fact, Illinois EPAexpressedits understanding

ofthis standardofreviewwhenthehearingsproceededin 1991,andremindedNoveonthatthe

standardto proceedwasdenovo. 1991Tr. 155.

Forpurposesofthis Post-HearingMemorandum,Noveonwill addressonly Mr. Flippin’s

testimonyasredactedby Illinois EPAin Pet.Ex. 16. BecauseMr. Flippin’s testimonywas

enteredin its entiretyin theadjustedstandardproceeding,however,Noveonwill file a later

addendumindicatingwhichportionsof thepost-hearingmemorandumto be filed in that

proceedingarealsorelevantandproperlyadmissibleinthisproceeding,

IV. The Ammonia Limits Placedin the Permit by Illinois EPA Are Improper

In the 1990permit, for thefirst time, theAgencydeterminedthatSection304.122(b)of

theBoard’srulesrequiredan ammoniaeffluent limitation for theNoveonHenryPlant’s

discharge.Illinois EPA’s applicationof therule ignoresits plainmeaningandrelieson a

misinterpretationthathasno basisin the languageoftherule, theBoard’sopinionpromulgating

it, orany Illinois guidancedocument. Section304.122readsasfollows:
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a) No effluentfrom anysourcewhichdischargesto theIllinois River, theDes
PlainesRiver downstreamofits confluencewith theChicagoRiverSystemor the
CalumetRiver System,andwhoseuntreatedwasteloadis 50,000ormore
populationequivalentsshallcontainmorethan2.5 mg/L oftotalammonia
nitrogenasN during themonthsofApril throughOctober,or4 mg/L atother
times.

b) Sourcesdischargingto anyoftheabovewatersandwhoseuntreatedwasteload
cannotbe computedon apopulationequivalentbasiscomparableto thatusedfor
municipalwastetreatmentplantsandwhosetotalammonianitrogenasN
dischargeexceeds45.4kg/day(100poundsperday) shallnotdischargean
effluent ofmorethan3.0mg/L of total ammonianitrogenasN.

c) In additionto theeffluent standardsset forth in subsections(a) and(b) ofthis
Section,all sourcesaresubjectto Section304.105[requiringcompliancewith
waterqualitystandards,includingthosefor ammonia].

A. The AgencyIs Estoppedfrom Including an Ammonia Limit in the Permit

As notedbefore,it is importantto understandthatNoveondoesnotuseany significant

amountsof ammoniain anyof its processes,althoughammoniahasbeenacomponentof

Noveon’s wastewatersinceit startedoperationsin Henry. Illinois EPAhasbeenawareofthe

presenceofammoniain Noveon’s dischargesincethe 1 970s,whentheBoardpassedthis

regulation. In fact, Illinois EPAplacedan ammonialimit in the1977draftNPDESPermit issued

to Noveon,but Illinois EPA subsequentlydeterminedthelimit wasimproperlyappliedto

Noveonandremovedthelimit. 1991 Tr. 138. NootherNPDESPermitcontainedanammonia

limit until the 1990Permit,sixteenyearslater.

Illinois EPA’s interpretationthattheammoniaeffluentlimitations in Section304.122(a)

or(b) wereinapplicableto Noveonprior to the 1990NPDESPermitwaslong-standing.There

wasno permit limit for ammoniain anyoftheprior finalpermitssinceBFGoodrichbeganits

operations,thoughIllinois EPA beganplacingammoniaeffluent limits in permitsasaresultof

theadoptionof Section304.122in 1970. This is readily apparentin theprior permits attachedas

Petitioner’sExhibit 2 (1978Permit),Exhibit 4 (1985Permit),andExhibit 5 (1986Permit). The
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presenceof ammoniawasdisclosedin permitapplicationsaswell. See,e.g., Pet.Ex. 3 atV-i.

In fact, thepermitwriterresponsiblefor thepermiton appealalsowrotea 1984NPDESPermit

‘without an effluentlimit for ammonia.2004Tr. 159-63.

Noveonreliedon theabsenceofapermitlimit for ammonia. WhenNoveondecideson a

newproductionprocessforinstallation,it undertakesan evaluationofthebestlocationamong

theexistingNoveonfacilities for thenewprocess.1991 Tr. 70. Elementsthatarereviewed

includeeconomicsofconstructingtheproject; utility servicessuchaselectrical,steam

generation,andcoolingcapacities;locationto suppliersandcustomers;thework force; the

health,safetyandenvironmentalimpact; thesafetyof employeesandthepublic; andregulations.

1991Tr. 71.

The regulatoryreviewNoveonconductsconsistsofan evaluationto determinewhether

theprocesswould meetlocal andfederalregulationswhenit is developedandinstalled.

Emissionsinto theair anddischargesto waterareassessed.With respectto wastewater,Noveon

assesseswhetherthedischargeswould upsetexisting treatmentat thefacility andwhether

compliancewith permitswouldbemaintained.Futureregulationsarealsoassessedto determine

whethertherewill be additionalcostsandcontrolsrequired. 1991 Tr. 71-72.

TheCure-Rite18 acceleratorexpansion,aswell astheassociatedupgradesto the

wastewatertreatmentsystemto ensurecompliancewith theBOD limits inNoveon’sexisting

permit, increasedorganicaminesandconsequentlyincreasedammoniain Noveon’sdischarge,

althoughno ammoniais usedin thisprocess.1991 Tr. 105-06. Theacceleratorexpansionwas

first assessedin 1979,subsequentlydelayed,reconsideredin 1984,andconstructedandstarted

up in 1986-87. Thecapitalcoststo constructthatprocessin Henrywerein therangeof$12 to

$14million. Noveonconstructedthatprocessandreliedon theregulatorylimits in place,
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includingtheabsenceofan ammonialimit, in its regulatoryreviewandits decisionto install the

newprocessattheHenryPlant. 1991 Tr. 76, 118-19. While it wasapparentthatmanufacturing

theproductwould resultin an increasein ammonia,becausetherehadneverbeena permitlimit

in a final NPDESPermit issuedto theplant,Noveondid not considerthat ammoniawouldpose

anadditionalcostfor constructionofthenewprocess.1991 Tr. 118-19.

Prior to the 1990permit,Noveonalsoundertookupgradesto its wastewatertreatment

facility. Thoseupgradeswereintendedto makethefacility moreefficientandensure

compliancewith TSS andBOD limits. Ammoniawasnot aconsideration,againbecauseno

ammonialimit hadbeenimposedin a final NPDESPermit. 1991 Tr. 118. As aconsequence,

however,the increasedefficiencyalso ledto greaterdegradationoforganicnitrogencompounds,

increasingammoniain theeffluent. 1991 Tr. 105-06.

Whenthedraftpermitwasissuedin 1990,theammonialimitationwasa surpriseto

Noveon. Ammoniahadneverbeenapermitparameter,notwithstandingtheprior presenceof

ammoniain thewastewaterat levelsthat would haveexceededthelimits in Section304.122(b)if

that sectionwereapplicable. Noveonneverthelessundertookareviewto determinewhetherit

couldmeetthepermit condition. Thereviewincludedlookingatthesourceofammonia—

degradationoforganicnitrogencompounds—todeterminewhethereliminationoftheorganic

nitrogencompoundswasfeasible; assessingrecoveryandrecyclingof amines; evaluating

pretreatment;andreviewingpost-treatment.1991 Tr. 76-77. Noveonconcludedthat

eliminatingthesourceofinhibitionofnitrifying bacteria—principallyMBT—would require

abandoninganyproductline responsibleforthis compound,namelyall oftheorganic

compound-usingprocesses.In addition,recyclingaprimaryorganicnitrogencompound

(morpholine)to removeit from thewastewaterwouldpresentasafetyhazardto Noveon’s
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operatingemployeesin that therecycledmaterialwould be explosive,recyclingwould generate

hazardouswaste,andthequalityoftheproductsthat would be producedwith recycled

morpholinecouldnotbeguaranteed.1991 Tr. 79-80. Tn additionto theseproblems,recycling

morpholinewouldnotremoveall oftheammoniafrom thewastewater.And,with respectto

treatmentoptions,at thetimeofthehearingNoveonhad assessedavarietyoftreatment

technologies.1991 Tr. 85-87. Noveonconcludedthat therewasno proventreatmenttechnology

thatwouldconsistentlyallow it to meetthedraftpermitcondition.

Noveonreliedon this interpretationandtheabsenceofapermitlimit for ammoniain

constructingits operationsat Henryandin evaluatingwhichproductsto produceatHenry. The

plantwasconstructedatacostofmillions ofdollarsin relianceon existingpermit limits based

on existingrules. It would beinequitableto allow Illinois EPAto changeits regulatory

interpretationafterNoveonhasreliedon it andapplyaregulationwith whichNoveonsimply

cannotcomply. Caselawon this pointis clear. If themeaningofa regulationis debatable,6and

circumstanceshavenotchanged,anadministrativeagencyis boundby along-standing

interpretationoftheregulation. SeeCentralIllinois Public ServiceCo. v. Pollution Control

Board, 165 Ill. App. 3d 354, 518 N.E.2d1354 (
4

th Dist. 1988) (Administrativeagenciesare

boundby theirlong-standingpoliciesandcustomsofwhich affectedpartieshadprior

knowledge). Illinois EPA cannotchangetherulesto thedetrimentofaregulatedpartywho has

actedin relianceon an interpretation. Noveonreasonablyreliedon theabsenceofapermit limit

basedon Section304.122(b),becausetheregulationhadbeenin existencefor almost20 years

prior to the 1990Permit, it wasdeterminedby Illinois EPAasinapplicablewhenquestionedby

6 Noveonbelievesthat the languageofSection304.122is clear—thatis, it doesnotapplyto Noveon’s

discharge.But Illinois EPA believesthat it does; therefore,we usetheterm“debatable.”
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Noveonin 1974,andno ammonialimit basedon Section304.122(b)waseverimposedin afinal

permitissuedbytheIllinois EPAuntil 1990.

B. Section304.122(a)DoesNot Require an Ammonia Limit Becausea
Population Equivalent Can Be Calculated for Noveon’sUntreated Wasteload

By its unambiguousterms,Section304.122(a)appliesto sourcesthat dischargeto

specifiedwaterways,includingtheIllinois River,and“whoseuntreatedwasteloadis 50,000or

morepopulationequivalents.”A populationequivalentis definedin Boardregulationsas

follows:

PopulationEquivalentis atermusedto evaluatethe impactof industrialorotherwaste
on atreatmentworksor stream. Onepopulationequivalentis 100 gallons(3801) of
sewageperday,containing0.17pounds(77 g)of BOD5 (five daybiochemicaloxygen
demand),and0.20pounds(91 g) ofsuspendedsolids. Theimpactonatreatmentworks
is evaluatedasthehighestofthethreeparameters.Impactonastreamis thehigherof
theBOD5 andsuspendedsolidsparameters.

See35 Il. Adm. Code301.345.

ThatNoveon’sP.E. is lessthan50,000waspartoftherecordbeforeIllinois EPAasit

was submittedin written commentson thedraftpermitby KenWillings, Noveon’sthen-

Managerof EnvironmentalHealthand Safety. TheP.E.hasalsobeencalculatedusingpermit

applicationsandotherdocumentsin therecordby HoustonFlippin,Noveon’sexpertwitnessin

this proceeding.Usingall relevantcalculations,theuntreatedwasteloadoftheNoveonHenry

Planthasapopulationequivalentof lessthan50,000. Pet.Ex. 16 at 12, 13; Pet.Ex. 19; 2004

Tr. 53-55. Consequently,by its plain language,3511.Adm. Code304.122(a)is notproperlythe

basisfor anyammoniaeffluent limit on theHenryPlant’swastewaterdischarge.

Populationequivalentscanbe andhavebeencalculatedby Noveon’sexpertHouston

Flippin. SeePet.Ex. 16 at 11-12; Pet. Ex. 19. Mr. Flippin evaluateddatathatexistedandwas
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beforethe Illinois EPAprior to 1990. Basedon thatdata,calculationoftheNoveonHenry

Plant’spopulationequivalentsshowthefollowing:

TSS: informationin Illinois EPAdocuments,orpre-1990applicationssubmittedby
Noveonto Illinois EPA, andthereforebeforeIllinois EPAatthetime thepermitwas
issued,showaPErangingfrom 41,700PB (1983)to 14,300(1987-1989).

BOD: informationin Illinois EPAdocuments,orpre-1990applicationssubmittedby
Noveonto Illinois EPA, andthereforebeforeIllinois EPA atthetimethepermitwas
issued,showa PErangingfrom 4,906to 14,300.

Flow: informationin Illinois EPA documents,orpre-1990applicationssubmittedby
Noveonto Illinois EPA, andthereforebeforeIllinois EPA atthetime thepermitwas
issued,showaPE rangingfrom 7,500 to 14,300.

Pet.Ex. 19; 2004Tr. 55-60.

Mr. Rick Pinneo,thepermitwriter atIllinois EPA,agreedthatMr. Flippin “properly

calculated”thepopulationequivalents.2004Tr. 147. Tn addition,thoughnotapartofthe

definitionofpopulationequivalentsin theBoardregulations,apopulationequivalentcanalsobe

calculatedbasedon ammonianitrogenandTotal KjedahlNitrogen(TKN), which is really the

thrustofSection304.122.Thesepopulationequivalentsarealsobelow 50,000. TheNoveon

HenryPlant’suntreatedwasteloadwould yield apopulationequivalentof20,263for ammonia

nitrogenand35,793for TKN. Pet.Ex. 16 at 13.

C. Rule 304.122(b),Cited By Illinois EPA, DoesNot Apply to NoveonBecausea
Population Equivalent Can Be Calculated

Illinois EPAtestifiedthat theammonialimit in Noveon’spermitwasrequiredby Section

304.122(b)oftheBoard’sregulations.This regulationbecameeffectivein 1973,although

Illinois EPAdid not applyit in afinal permituntil the 1990Permitat issuein theseproceedings.

This is notwithstandingthatammoniahasbeenpresentin Noveon’swastewatersincethe 1 970s.

Section304.122(b)requiresan ammonialimit for sources“whoseuntreatedwasteload

cannotbe computedon apopulationequivalentbasiscomparableto that usedfor municipal
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wastetreatmentplants.” Section304.122(b)’sphrase“comparableto thatusedfor municipal

‘wastetreatmentplants”defines“computedonapopulationequivalentbasis.” It cannotberead

any otherway. Therule merelyquestionswhetherthedataexistto expressanuntreatedwaste

loadin populationequivalentssuchaswouldbe evaluatedwhenregulatorsandmunicipalplants

designor evaluatethoseplants. It is intendedto put therelativesizeof anuntreatedwasteloadin

perspective.2004Tr. 51; Pet.Ex. 16 at 11; Pet.Ex. 19. Further,thedefinition of“population

equivalent,”which specificallyreferencesindustrialwastewater,establishesthat thepurposeof

“populationequivalent,”is to facilitatecomparisonsof industrialandotherwasteto municipal

wastewaterusing thedefinedfactors. SeeSection301.345.

Illinois EPAdoesnotappearto havecalculatedthepopulationequivalentsfor Noveon,

andhasin factconcededthat apopulationequivalentcanbe computed.1991 Tr. 127-28.

Instead,Illinois EPA hasrelied on differencesit believesaredispositiveoftheapplicabilityof

Section304.122(b)betweenNoveon’swastewaterandthat ofamunicipalwastewater.The

relevanceofthosepurporteddifferencesto theapplicabilityoftherule is not reflectedin the

languageoftherule, in theBoard’sopinionadoptingthe rule,or,indeed,in anywritten guidance

documentorpolicy.

TheBoardpromulgatedwhatis now Section304.122(a)in 1972,afterhearingand

testimonyon theeffectsofammoniaon dissolvedoxygenlevelsin theIllinois River. SeeBoard

Order, In theMatterofEffluentCriteria, In theMatterofWaterQuality Standards,andIn the

Matterof WaterQuality StandardsRevisionsfor IntrastateWaters,CR 70-8,71-4,and 71-20

(Jan.6, 1972). This rule appliedto sources“whoseuntreatedwasteloadis 50,000or more

populationequivalents.” In 1973,theBoardfollowed up with what is now Section304.122(b),

specificallydirectedat “industrial dischargersofmorethan100 lbs. of ammoniaasN, whose
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wasteloadcannotbe computedonapopulationequivalent(PB)basis.” SeeBoardOrder, In the

MatterofWaterQuality StandardsRevisions,R 72-4(Nov. 8, 1973).

It is clearthattheBoardintendedSection304.122(b)to apply to industrialdischarges.

But thereis no suchlimitation in Section304.122(a),which isnot limited to eitherindustrialor

municipaldischargers.Therewasno limitationor discussionin theBoard’sordersconcerning

thenatureofthewastewatersubjectto Section304.122(a),whetherthewastewaterhadto be

comparableto municipalwastewater,what factorswould beusedto makethis assessment,orany

otherfactorthatmight supporttheIllinois EPA’s interpretation.Its applicationwassimplya

questionofwhetherapopulationequivalentcouldbe calculatedornot. And theexplicit useof

“populationequivalents”which in turn explicitly referencesindustrialsources,is clearthat

Section304.122(a)appliesto industrialsources.

A 1989memorandumby JamesKamniueler,thechiefofIllinois EPA’s Peoriafield

office,who hasbeenresponsiblefor field inspectionsofNoveon,appearsto haveconcurredthat

thequestionofwhichprovisionofSection304.122appliesis determinedbasedsolelyon

whetherapopulationequivalentcanbecalculated.2004Tr. 56-57. In that memorandum,Mr.

Kammueleraskedthefollowing question:

SinceBF GoodrichandPekinEnergyappearto haveuntreatedwasteloadsof greater
than50,000PE [populationequivalents],shouldtheir NPDESpermitcontaineffluent
limitationsper304.122?

2004Tr. 56-57,citing DocumentNumber207 in AdministrativeRecordfiled by Illinois EPA.

ThoughMr. Kammuelerwaswrongaboutthepopulationequivalentcalculation,hewascorrect

aboutthemeaningand applicabilityof Section3 04.122(a)oftheBoard’sregulations—thatis,

thatapopulationequivalentapplieshere. Becausethatpopulationequivalentis below50,000,

theNPDES Permitshouldnot containan ammoniaeffluent limitation.
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Illinois EPA’s creativeinterpretationoftheruleis notbasedon awrittenpolicy or

guidancedocument.2004Tr. 153. Rick Pinneo,thepermitwriter for thepermit atissue,

testifiedduringthehearingthathedeterminedthat factorssuchastheratioof ChemicalOxygen

Demand(COD) to BOD wererelevantto applicationoftherule. 2004Tr. 149. But he also

testifiedthat he did not find any supportfor Illinois EPA’s interpretationin theBoard’sopinion

orIllinois EPAdocumentsdealingwith theallegedcomparabilityof industrialwastewaterto

municipalwastewater:

Q. . . . I’m apersonthatwantsto build aplant. Wheredo I find that [comparability
factors]in therules?Wheredo I find thatpositiontakenby theAgency?

A. Youwill not find it.

Q. Sothis is basicallyfrom yourhead?

Ms. Williams: I would object

Q. From yourmind,yourthoughts,whateveryou want to do?

HearingOfficerHalloran: Overruled.

A. It’s from whatI wouldconsiderwhat theregulationsays.

2004Tr. 153. Mr. Pinneotestifiedthat he wastheonewho broughttheCOD-to-BODratio in,

amongother“things” he utilized, to determinecomparability. 2004Tr. 149. Mr. Pinneoeven

testifiedthathis interpretationcouldbe stretchedto meanthatif municipalwastedidnot havea

BOD orTSScomparableto “typical” municipalwaste,thenthatmunicipalwastewouldnotbe

“comparable”to municipalwasteundertherule. Mr. Pinneoalsoconsideredthedegradabilityof

thewastewater. 2004Tr. 15 1-55. Wouldn’t theBoardhavenotedthesefactorsif Section

304.122wereto be interpretedthewayMr. Pinneosaidit should?
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Mr. Pinneodid cite amemorandumby TobyFrevertofIllinois EPAasabasisfor his

interpretation. 1991Tr. 137-38; 2004Tr. 155-57.Mr. Frevert’smemorandumwaswrittenin

responseto Mr. Kammueler’smemorandumsupportingNoveon’sinterpretationoftherule.Mr.

Frevertstatesincursoryandconclusoryfashionthat becauseNoveon’swastewateris

“industrial,” it is subjectto Section304.122(b),not (a). Thatconclusoryinterpretationis

inconsistentwith theplain languageof35 Il. Adm. Code304.122. Mr. Frevert’smemorandum

doesnot constituteadocumentofgeneralagencypolicy oraguidancedocumentinterpretinga

rule in agenerallyapplicablemanner.And Mr. Pinneowaveredasto whetherMr. Frevert

interpretedtheruleproperlyandappliedthecorrectterminology. 2004Tr. 156-57

Illinois EPA’s argumentandimpositioninto Section304.122(a)offactorsconcerningthe

natureof theindustrialwastewaterfrom aparticularfacility is simplyan attemptto questionthe

basisfor theruleandwhethercalculationofpopulationequivalentsmakessenseor hasmeaning.

This is not theproperforumto makethis argument.Whethertherule’splainmeaningis sensible

makesno differenceto its application. Wherethe languageofaruleis clearandcertain,an

administrativeagency’sinterpretationoftheregulationthatrunscounterto theregulation’splain

languageis entitledto little, if any,weight in determiningtheeffect to be accordedthe

regulation. SeeCentralIllinois PublicServiceCo. v. Pollution ControlBoard, 165Ill. App. 3d

354, 518N.E.2d1354 (
4

th Dist. 1988),citing ChicagoTransitAuthorityv. IndustrialComm‘n,

141 Ill. App. 3d 930, 491 N.E.2d58 (1986). If Illinois EPAwantsto changetherule,it must

proposea rulemakingbeforetheBoard,allowing thepublic thenoticeandcommentrequiredby

the law.

Illinois EPA’s interpretationof Section304.122(a)and(b) alsorepresentsanunexplained

changein its positionconcerningtheinterpretationandapplicabilityoftheregulationto Noveon.
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Underthis circumstance,to theextentIllinois EPA’s interpretationofaBoardrule would

otherwisebe entitledto anydeferencebeforetheBoard,this wholly unsupportedchangein

positionmakestheAgency’s interpretationunpersuasive.SeeDeanFoodsCo. v. Illinois

Pollution ControlBoard, 143 Ill.App.3d 322,492 N.E.2d.1344(2d Dist. 1986). Illinois EPA’s

readingof therule is simplyarbitraryandcapricious,and it lacksany supportin theBoard’s

opinionsadopting35 Il. Adm. Code304.122(a)and(b). Absentthis support,it cannotstandasa

basisfor theammonialimit in Noveon’sNPDESPermit.

D. Water Quality Is Not AdverselyAffected by Noveon’sDischarge

It is unquestionedthat thewaterquality in theIllinois River hasnotbeenaffectedby

Noveon’sdischarge.In fact, Illinois EPA’s witnessconcerningwaterquality, RobertMosher,

testifiedthat thewaterquality in theentireupperIllinois River, includingdownstreamof

Noveon’sdischarge,is bettersince1972,notwithstandingNoveon’sdischarge:

Q. You indicatedtherewasbetteraquaticlife asaresultoftheadoptionofthis
standard;is that correct?

A. Yes.

Q. Whatevidencedo youhaveof that?

A. Well, theAgencydoestrendanalysisofwaterqualitydatacollectedin all rivers
andstreams,including theIllinois River. And therehasbeenaprettydramaticchangein
thewaterquality. Ammonia levelshavegonedown,dissolvedoxygenlevelshavegone
up, fish haverepopulatedtheriver.

Q. Is this downgradientoftheHenrydischarge?

A. I’m speakingoftheentireupperIllinois River.

Q. I’m talkingaboutthedischargefrom theHenryplant, andhastherebeena
positive impactdowngradientoftheHenryplant asaresultoftheadoptionofthis
regulation?

A. I think I saidthatthewholeupperIllinois River, andI would includetheHenry
areaasbeingin theupperIllinois River.

Q. SothewaterqualityhasimproveddowngradientoftheHenryPlant; is that
correct?

22



A. You couldsaythat.

Q. No. I’m askingyou. You arethewitness.

A. Well, I think Ijust did saythat.

Q. Fine. That’sall I wantto know. SonotwithstandingthefactthattheHenryplant
hascontinuedto dischargeammonia,thewaterqualityhasgottenbetter?Is thatcorrect?

A. That’s correct.

2004Tr.117-18.

In addition,thepurposeofSection304.122wasto protectagainstdissolvedoxygensags

in theIllinois River,basedon astudyby T.A. Butts,R.L. Evansandothers. 2004 Tr. 120-22.

TheBoard’sownopinionin anothercaseshowsthatMr. Butts andMr. Evansabandonedthe

conclusionsoftheseearlierstudiesandclaimedthat, basedon therelativeinfluenceofthethree

primaryoxygendemandsinks—carbonaceousBOD, nitrogenousBOD, andsedimentoxygen

demand—effluentlimitations in theammoniarulewereunjustifiedandseverelyrestrictive. In

theMatterofSiteSpecificExceptionto EffluentStandardsfor theGreaterPeoriaSanitary

District andSewageDisposalDistrict, R87-21 (Oct. 6, 1988). As aparty to thatproceeding,

Illinois EPAwasawareofall ofthis evidenceatthetime it madeits permit decisionand

formulatedanewinterpretationofSection304.122.

V. Noveon’sPermitShould Not SeparateWastestreamsinto Different Outfalls

Prior to the1990NPDESPermit, therewasoneoutfall attheHenryPlant,andphysically

therestill is. The1990Permitdesignatedtwo outfalls: Outfalls001 andOOlA. This separation

is not representativeof thephysicalmakeupofNoveon’sdischargeorits wastewatertreatment

processandis neitherrequirednorauthorizedby law; it wasapparentlydonebecauseof

purporteddilution ofthewastewaterbypondwastewater.

TheNoveonfacility hasseveraldifferentwastewaterstreamsthatdischargeto theIllinois

RiverthoughOutfall001. Thisoutfall is apipethat travelsapproximately1,000yards
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downstreambeforeturningandgoinginto theIllinois River. 1991 Tr. 87-88. Theflowsarepart

ofoneintegratedwastewatertreatmentsystem,all flows receivetheBestDegreeofTreatment

(BDT), andtheconfigurationofthewastewatertreatmentsystemis not intendedto effect

dilution of Noveon’sdischarge.

Illinois EPA’s separationoftheoutfalls is basedonafundamentalmisconceptionabout

Noveon’sdischarge.Illinois EPA believesthatthereis aneffluent, thepondwater,which is

beingdischargedpasttreatmentinto theoutfall structure. 2004Tr. 133, 134. This is simplynot

correct.

Theponddischargeincludesprocesswastewater(dischargesfrom coolingtowers,boilers

andwell watertreatment),andstonnwaterrunoff. Thepondwatereithergoesthrougha filter for

treatmentto removeTSS,andthencombineswith othertreatedwastestreamsprior to discharge

througha pipeto theIllinois River,or it becomesan essentialcomponentofwastewater

treatmentfor otherwastestreamsby dischargeto thePVC Tankin orderto maintainaminimum

operatinglevel in thetank. A portionofthePVC Tankdischargeis in turncombinedwith the

PCTankdischargeto ensurethePCTankdischargeis limited to 23 percentofcombinedinfluent

flow to aerationbasinsin orderto providetheBOD removalrequiredto maintaincompliance

with effluent BOD concentrations.Pet.Ex. 16 at7. Thetreatmentsystemis one integrated

treatmentsystem. 2004Tr. 97.

Further,Section304.102oftheBoard’sregulationsallows dilution if BDT is being

provided. WhentheBoard adoptedthedilution rulein 1972,theBoardspecificallynotedthat

therule wasnotawholesaleprohibition on dilution. TheBoardstatedthat“it is desirableto

requiretheemploymentofreadilyavailabletreatmentmethodsto reduceasmuchaspracticable

thetotal quantitiesof contaminantsdischargedto thewatersbeforeresortingto dilution either
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beforeor afterdischarge.”In theMatterofEffluentCriteria, In theMatterofWaterQuality

Standards,In theMatterofWaterQuality StandardsRevisionsfor IntrastateWaters,Opinionat

3-403,R 70-8,R 71-14,R 71-20(Jan.6, 1972). Additionally, recognizingthesignificant

oppositionto applyingthedilutionrule in amannerthatwould impairengineeringjudgmentor

economics,theBoardstatedthattherevisedstandardleft “someroomfor engineeringjudgment

asto thedesirabilityofseparatingorcombiningwastestreamsfor treatment.”Id. WhereBDT

is beingprovided,dilution is not objectionable.Whereapermit conditionis notnecessaryto

accomplishthepurposesoftheAct orBoardregulations,it is arbitraryandmustbedeletedfrom

thepermit. SeeBrowning-FerrisIndustriesofIllinois, Inc. v. PCB, 179 Ill. App. 3d 598,534

N.E.2d616 (2dDist. 1989).

At thehearing,Mr. Pinneoconcededin his testimonythat if BDT is in factbeing

provided,thenno wastestreamseparationis required.2004Tr. 167. Tim Kiuge,thethen-

manageroftheindustrialpermit unit in thedivisionofwaterpollution control,testifiedin this

matterin 1991. In his testimony,Mr. Kluge agreedthat with theexceptionof ammonia,which is

atissuein this appealaswell asthependingadjustedstandardproceeding,Noveonis providing

BDT for everyparameterit is requiredto monitor.7 1991Tr. 130-31. Noveon’sexpert,Houston

Flippin, testifiedthat wastewatertreatmentatNoveon,which includespre-treatment,primary

treatment@H adjustment,coagulationandprimaryclarifier), andsecondarytreatment(aeration

andsecondaryclarifierwith sludgereturn),is definedby U.S.EPA asthe“BestAvailable

TechnologyEconomicallyAvailable” for purposesoftheOCPSFsector,which regulations

At thehearingin 2004,Mr. Pirmeoattemptedto changetheprior admissionbyhis then-supervisor,Mr.
Kluge,thatNoveonis providingBDT for all parametersexceptammonia. The hearingofficersustained
an objectionto Mr. Pinneo’stestimonyin this regard. Mr. Pinneo’sattemptedchangein Illinois EPA’s
positionon BDT is both arbitraryandcapricious,andis unexplainedandunsupported.
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governbothNoveonandPolyOne. Noveontreatsthewastewaterevenfurtherby dischargingthe

effluentfrom thesecondaryclarifier to afilter to removeadditionalsolids,andby filtering the

pondwaterthatis dischargedto thePVC Tank. Pet.Ex. 16, at8.

Underthesecircumstances,Illinois EPAhasnotsupportedits positionrequiring

separationofOutfall 001 into two outfalls. Requiringseparateoutfallsis neitherauthorizednor

requiredby Boardregulationsgoverningdilution andBDT, andthis conditionshouldtherefore

be deletedfrom thepermit.

VI. Toxicity Testing Should Not Be Required

NoveonhasalsoappealedSpecialCondition6, whichwould requireNoveonto conduct

extensiveinvestigationto determinewhatis “toxic” in its effluent,andif anyofthoseparameters

exist,conductaninvestigationto reduceor treatthoseparameters.Noveonhasalready

performedextensiveinvestigation,andfurthertestingis unwarrantedandduplicative.

Illinois EPA agreesthatif ammoniadoesnot havearequiredlimit orammoniareliefis

grantedby theBoardin thependingadjustedstandardproceeding,AS 02-5,thereis no needfor

toxicity testing. 1991 Tr. 132-33,141-43. Noveonbelievesthat thisrequirementfor additional

testingis not necessaryin light ofthefactthat Noveonhassoughtan adjustedstandard,water

quality hasnotbeenimpairedby Noveon’sdischarge,andNoveon’sdischargehasnot andwill

notcauseanyviolation ofwaterqualitystandardsdownstreamoftheplant. Therefore,Noveon

believesIllinois EPAshouldbe directedto reconsidertheneedfor toxicity testingand

biomonitoringin light ofthedecisionon thepermit appealorthependingadjustedstandard

proceeding.
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VII. Conclusion

NoveonrequeststheBoardto directIllinois EPAto rescindtheeffluent limit for

ammoniaplacedin thepermitby Illinois EPAbasedon Section304.122(b)oftheBoard’srules,

whichwaspromulgatedbytheBoardin 1972butneverpreviouslyappliedby theIllinois EPA in

any ofNoveon’sprior NPDESpermits. Basedon aplain readingoftheregulationandthe

Board’sopinionsadoptingSection304.122(a)and(b), Illinois EPA’s interpretationis arbitrary

andcapriciousandmustberescinded.NoveonalsorequeststheBoardto directIllinois EPA to

designatetheNPDESpermittedoutfall in accordancewith thephysicalmakeupofNoveon’s

dischargeandtheBoard’srulesasOutfall 001. Finally, Noveonrequestsrescissionofthe

conditionrequiringtoxicitytesting andbiomonitoring. Illinois EPAhasconcededthatif the

ammonialimit is rescindedorreliefis grantedin thependingadjustedstandardproceeding(AS

02-5),this conditionis notnecessary.

Respectfullysubmitted,
NOVEON, INC.

By: ________

OneofIts Attorneys
RichardJ.Kissel
Mark Latham
SheilaH. Deely
GARDNERCARTON & DOUGLAS LLP
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Chicago,IL 60606
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